
nce upon a time, estate planning
was for the ultra-wealthy, those
who lived in palatial homes 

filled with expensive artwork and tend-
ed by a housekeeping staff. A relatively  
small percentage of the population 
had accumulated enough assets to be  
concerned about niceties like trusts or 
nuisances like estate taxes.

Today the story is far different. Mil-
lions of Americans have accumulated 
assets that demand more than a simple 
last will and testament — if, in fact, they 
want to preserve as many of their assets 

as possible and control what happens 
to those assets after death. That is par-
ticularly true in states like California, 
where expensive real estate makes many 
home-owners automatic millionaires.

At its simplest, the lofty-sounding 
estate plan consists of a few relatively 
straightforward documents: a will that 
specifies what happens to your property, 
and if appropriate, appoints a guardian 
to care for minor children; an advanced 
healthcare directive that ensures your 
wishes are followed with regard to your 
own care; and a durable power of attor-

ney that designates someone to manage  
your affairs if you become disabled or  
incapacitated. Other elements of the  
plan include up-to-date beneficiary- 
designation forms for assets such as  
bank accounts, insurance policies and  
retirement funds.

For any Californian with total assets 
of more than $100,000, or real property 
worth more than $30,000, such a plan 
is not enough. Even with a valid will, at 
those asset levels the estate would still 
go through probate, the court process 
that decides how possessions are allo-
cated. Probate means time (often nine 
to 18 months) and fees for attorneys, 
appraisers, accountants and the pro-
bate court that can run into thousands 
of dollars, all paid out of the estate’s as-
sets. It also means your assets may not 
be distributed the way you would like 
them to be.

There are a few caveats, it’s true: for 
example, assets like insurance policies 
that already have designated beneficia-
ries aren’t counted in the $100,000 for 
probate purposes. But in today’s mar-
ket, anyone who owns a home is a likely  
candidate for probate.

The only way to ensure your wishes  
are honored is for you to make the  
appropriate legal arrangements for as-
set distribution, and that means some 
form of a trust, most often a revoca-
ble living trust. Such trusts allow you 
to transfer ownership to yourself as 
trustee, with control over assets during 
your lifetime. You designate someone 
to take over as trustee at your death, 
when he or she then distributes prop-
erty to family and friends based on 
your written instructions. Again, the 
major advantage of a trust over a will 
is the fact that it avoids probate, with 
its costly, time-consuming and public 
court proceedings.

“For most people, a living-trust-based 
estate plan makes sense,” says Trudy 
Nearn, founding partner of Generations, 
a Sacramento estate and trust law firm. “I 
would advise clients to put a living trust 
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in place whether they have $200,000 or 
$200 million. If their estate is over $2 mil- 
lion, then that changes how complex the 
living trust is because you might create 
other tools on top of that base structure 
to help minimize estate taxes.”

Jan Rosati agrees. As a partner in  
Sacramento-based Macias Gini & 
O’Connell, a certified public accounting 
and management consulting firm, he 
says 90 percent of his high-net-worth 
clients have revocable living trusts as the 
basis of their estates. As you might ex-
pect, says Rosati, “your estate plan gets 
more complex as your estate gets larger 
and your family situation gets more 
complicated.” 

Speaking of family, be prepared for 
family considerations being the bulk  
of any discussion you have with an  
estate-planning professional, say both 
Rosati and Nearn. In fact, be wary of 
any adviser who focuses primarily on  
tax avoidance, ignoring family issues, 
which, says Nearn, are a “huge” part of 
estate planning.

Other common trusts include the  
so-called AB or bypass trust specifically 
designed to help married couples with 
large estates avoid both probate and  
estate tax. With an AB trust, property is 
left first to the surviving spouse in trust, 
with certain restrictions, and then to  
other family members.

Because the second spouse never legal-
ly owns the property, the estate won’t be 
taxed at that person’s death, allowing the 
full exemption to be applied as the estate 
is passed on to children or others. (Estate 
taxes are particularly tough to plan for 
these days since they are moving targets, 
with exemptions rising until 2010, when 
the tax vanishes — only to automati-
cally take hold again in 2011, with an  
exemption of $1 million, unless Con-
gress reauthorizes the earlier changes.)

If a client has a multimillion-dollar 
estate, then taxes can be very substan-
tial regardless of the use of such trusts.  
Maximizing gifts to charitable causes is 
frequently an approach to reducing the 

tax burden. Trudy Nearn says an estate 
planner would “create tools that help  
clients transfer as much of their estate as  
possible to minimize estate taxes.” 
Based on the individual’s situation and  
values, that could include giving to 
charities during a person’s lifetime 
or using vehicles such as a charitable  
remainder trust or charitable gift  
annuity, both of which are based on  
making a gift to a charity and then  
getting some payments back during  
one’s lifetime.
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Given the importance of estate plans 
generally and trusts specifically, one 
might assume that most people have 
at least basic plans in place. Yet estate 
planners say that often is not the case. 
Jan Rosati acknowledges that many 
of his high-net-worth clients come to 
him either with a poor estate plan or 
none at all.

“Just because you’ve accumulated 
wealth doesn’t mean you’ve done 
good estate planning,” he says. “Some 
people have done nothing; others did 
something 20 years ago and have never 
updated it.”

Why do so many people, even those 
with significant wealth, ignore estate 
planning? Carol O’Neill, vice president 
of wealth management at the Mechan-
ics Bank in Walnut Creek, consults 
with business clients on estate and busi-

ness-succession planning. She sees two  
barriers that clients find difficult to  
overcome: time constraints and psy-
chological issues.

“Many people are caught up in their 
everyday lives, especially if they’re run-
ning a business,” says O’Neill. “They 
see themselves as hale and hearty; 
they tell themselves they don’t have to 
worry too much because California is a 
community-property state.”

Still others have trouble dealing 
with mortality, O’Neill says. “I recall 
talking with clients, a couple, about 
the terms of a trust for their children, 
and the wife burst into tears, saying ‘I 
just can’t bear to think about what it 
would be like for my children to lose 
their mother.’”

The wake-up call that often gets 
people moving on an estate plan is the 

death of a parent. “Either the parents’ 
estate has gone horribly wrong or very 
smoothly, and clients want to either 
avoid the first scenario or guarantee the 
second for their family,” says O’Neill. 
“Sometimes it’s even to stop the nag-
ging of their accountant, who every 
year asks what they’ve done about es-
tate planning!”

Once individuals decide to do an  
estate plan, they typically work with one 
or more of their existing financial advis-
ers — a financial planner, accountant, in-
surance agent or banker — and then link 
up with an estate-planning attorney who  
actually drafts the legal documents.  
Either the client or a key adviser typi-
cally plays the quarterback role, lining 
up the team and coordinating its work.

As an independent financial plan-
ner and managing director of the Shah 
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Group in Sacramento, Cyril Shah be-
gins the estate-planning process by 
identifying needs and issues, looking at 
the amount and type of assets, identify-
ing different strategies for transferring 
assets, and finally implementing the 
plan with an estate-planning attorney.

“I usually see myself as the coordina-
tor of all of the resources and relation-
ships that a client already has, or bring-
ing in others as needed,” says Shah. 

Banking executives like Bob Daly, 
program manager in River City Bank’s 
financial services group in Sacramento, 
also often play the financial adviser 
role, whether working with an existing 
bank client or a referral, typically from 
a CPA.

“If it’s my client, then I start the 
ball rolling,” says Daly. “We review 
their assets and liabilities, their values 
and dreams, and then I give the client 
names of two or three estate-planning 
attorneys to contact so they can choose 
the person they can best work with. 
We have a group of attorneys who we 
know have a good understanding of 
the law, can communicate well and are 
reasonably priced ... that last factor is 
important to our clients.”

Even if the client starts the process 
with an estate-planning attorney, the 
plan itself is still a team effort, says 
Trudy Nearn — that is, if you want the 
best result.

“For example,” says Nearn, “I was 
working with a client to transfer a piece 
of real property to a family limited part-
nership and it was exactly the right kind 
of property for this purpose. But when I 
called his accountant, I found we couldn’t 
do it because the client was using losses 
on that property to offset gains in anoth-
er business. My client didn’t think about 
it that way, so didn’t mention it to me. 
Frequently an accountant knows things 
the client might not think to tell me.”

Nearn acknowledges, though, that  
clients are sometimes reticent about  
connecting her with other advisers. 
“Someone will say, ‘No way I’m going to 

pay you and my accountant to sit in a room  
together!’ But if the accountant and I 
spend an hour and a half meeting, we can 
save a lot of money and get a much better 
result than if we’re not coordinated.”

Thus, estate planning demands advisers 
who are team players. Says Carol O’Neill, 
“There is no place in estate planning 
for adverse relationships; for example,  
the CPA proposing one plan, the attor-
ney another.”

Nor is there any place for poor com-
municators. If a planner can’t speak in 
understandable language, he or she is 
not a good planner. “If a client doesn’t  
understand a planner, it’s the failing of 
the planner,” says Nearn.

Communication is central because  
estate planning is such a personal pro-
cess, says O’Neill. “A planner probably 
knows more about you than friends or 
family do. You must have a very high 
comfort level with the person, and you 
must feel you can ask them anything.”

Besides the right personal quali-
ties, common sense dictates that an 
estate planner should have the right  
background and experience. Cyril Shah 
advises choosing someone who has  
advanced training in taxes as well as  
general estate planning, “a person with 
experience in asset protection.”

“Try to get a referral,” adds Jan Rosa-
ti. “Look for individuals who are active 
in the field; for example, participating in 
estate-planning professional activities.” 
When it comes to choosing an attorney 
to draft the legal documents, look for a 
specialist, not a sole practitioner who is 
a jack of all trades.

With your estate-planning team in 
place, the process should be relatively 
smooth — though not necessarily easy. 
The personal and family discussions 
and decisions involved in planning can 
be emotionally tough, but the result, 
say planners, is well worth the effort: an  
estate plan that protects your family 
and your assets and respects your wish-
es for the legacy you worked so hard 
to create.
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